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- growing number of year-
2000-related lawsuits
have been commenced to

date. While some have been pub-
licized, others may not as yet

- have been made publi¢ as the
claimants may not want it known
that they have a problem on their
hands. Potential defendants may
also wish to avoid publicity con-
cerning products they have sold
that are alleged to be deficient. In
other disputes, statements of
claim have been drafted but not
yet filed due to on-going negotia-
tions between the parties.

Most of the publicized law-
suits to date have predomi-
nantly consisted of class-action
lawsuits against software ven-
dors attempting to charge an up-
grade fee for Y2K-compliant up-
grades and fixes. In a number of
these cases, separate class-ac-
tion lawsuits have been filed
against the same vendors by dif-
ferent law firms representing
various plaintiffs.

The complaints in these cases
typically allege that the defen-
dants kriew or should have
known that the software con-
tained a year 2000 problem at the
time if'was sold. As well, there are
typically allegations of unlawful,
frauduleat or unfair business
practices, misleading advertising,
breach of implied warranties of
merchantability and fitness for

ranties (for instance, conformance
with specifications or documenta-
tion) and breach of consumer pro-
tection legjislation.
. Where possible, the complaints
try to emphasize the serious con-
: of the non-compliance.
For instance, some of the later
complaints against Medical Man-
ager Corp., a popular target that
. has been named as defendant in

| hatposed; bréiicki of express war--

more than half a dozen class-ac-
tion lawsuits, allege that the soft-
- ware “poses a clear and present
danger” of risk of harm to the
plaintiffs’ patients who are moni-
tored by the software. Software
functions include scheduling pa-

tients for chemotherapy, schedul- .

ing patients for procedures and
post-surgical appointments.

An important issue is
whether some of these suits were
brought prematurely. In Chilelli
v. Intuit, the claim concerned the
online banking function in
Quicken version five, which was
not expected to fail until the year
2000. An order issued Aug. 27 by
a New York court dismissed the
complaint for not adequately al-
leging any injury since there is
no contention that the defect had
become manifest (the plaintiff
subsequently filed an amended
statement of claim).

However, other cases demon-
strate that it may not be necessary
to wait until the year 2000 in order
to suffer harm. For instance, in
Qual-Craft Industries v Realworld
Corp., some users of RealWorld’s
accounting software attempting
long-term financial projections
had begun experiencing year 2000
problems as early as 1997. .

In SPC v. NeuralTech, the
plaintiff alleged that they would
need to receive the year 2000-
compliant release of its credit
card processing system by Oct.
31 or it would be impossible to
implement...the..application

- within the remaining time frame -

before a malfunction could be ex-
pected to occur.

There have also been a small
number of well-publicized non-
class-action lawsuits over non-
compliant systems.

The first, Produce Palace v.
Tec-America Corp., was settled,
with the manufacturer agreeing
to pay $250,000 (US) and the co-

defendant distributor agreeing to

~will be less prévalent in

pay $10,000 (US).

Earlier this year, a number of
other class-action lawsuits had
also been settled, with the ven-
dors agreeing to provide Y2K up-
grades at no charge (and in some
cases, legal costs to the plaintiff
law firms). Accounting software
vendor RealWorld announced in’
early January that it would pro-
vide free and discounted software
upgrades at a cost that may total
as much as $50 million. o

Interestingly, in some cases,
potential defendants are pre-
emptively filing actions for decla-
rations that they are not lable.
For instance, the dispute in An-
dersen Consulting v. Baker Inc.,
concerned assistance that Ander-
sen had provided in the selection,
design, customization and imple-
mentation of a third-party sys-
tem in the 1989-90 time period.
Shortly after receiving a notice
from a contingency-fee plaintiff
law firm, Andersen Consulting
pre-emptively filed for a declara-
tory judgment against a former
client, claiming that it had ful-
filled the terms of its agreement.
The parties have reportedly since
resolved their differences
through mediation. In Cincinnati
Insurance v. Source Data, after
having been advised of a claim
arising out of a year 2000 class-
action lawsuit, an insurer also
filed a claim for declaratory relief
against the insured.

In relative terms, it is likely

that year;2000-related Jiti
as compared with the United

States. This is due to our prac-

tice of generally allocating fees
to the losing party, which tends
to discourage frivolous lawsuil
the fact that contingency-fee ar- .
rangements are not generally :
available in all provinces (al- =
though such arrangements are
permitted in Alberta); and the

fact that class-action legislation *

MARCH 22 ~ MARCH 28, 1999

exists only in British Columbia,
Ontario and Quebec.

The propensity to sue and the
mentality concerning litigation
are also very different between
the two jurisdictions. For in-

stance, year 2000 “how-to” Litiga- |

tion workshops held in the U.S.
since 1997 have been very popu-
lar and well-attended. Similar
programs are only now emerging
in Canada.

Canadian litigation may be"

more likely to focus on:

o Individual claims against ven-
dors and distributors for hav-
ing supplied non-compliant

. produets, and against service
pmvjders for interruptions in

services;

* Claims against consultants
and other professionals who
assisted in the selection and
implementation of non-com-
pliant products;

¢ Claims against vendors and
consultants who are late in

. the implementation of new
year 2000-compliant systems
intended to replace existing
non-compliant systems; and

* Claims against insurers aris-
ing from the foregoing types of
claims.

However, class-action legisla-
tion in some Canadian jurisdic-
tions, including Ontario, is con-
sidered to be more favourable to

plaintiffs than the U.8. legisla~': |
tion. The year 2000 problem . .
may provide the excuse some lit- *
igators have been looking for to
try their hand at class-action lit- -
igation. .2
Another consideration is that

certain types of actions, which : -,
may be barred by shorter limitd- ¢
tion periods under the Uniform *
Commercial Code in the U.S,, ¢
may nevertheless be brought in §
Canada. Also, based on, recent '
comments made by Canadian se- £,
curities regulators, many report- :.
ing issuers do not appear to be :
disclosing sufficient information
concerning their year 2000 risks.

If these companies are unfortu- :
nate enough to experience mate- .
rial disruptions, we can expect to
see claims based on securities
law violations alleging deficient -
disclosure regarding year 2000
issues in management’s discus-
sion and analysis and as part of
continuous-disclosure obliga-
tions applicable to such report- -
ing issuers. 7]




